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Dear Committee Secretary

Select Committee on Work and Care Inquiry

We write to provide our response to the Select Committee onWork and Care Inquiry. We have
focussed ourresponse to the areas of the consultation paperthat we believe we have the
experience andskills to respond to.

Inquiry Terms of Reference:

a. the extentand nature of the combination of work and care across Australiaandthe impact
of changes indemographic andlabourforce patterns on work-care arrangementsinrecent
decades;

b. the impactof combiningvarious types of work and care (including of children, the aged,
those with disability) uponthe well-being of workers, carers and those they care for;

c. the adequacyofworkplacelawsinrelationtoworkand care and proposals forreform;

d. the adequacy of current work and care supports, systems, legislationand other relevant
policies across Australianworkplaces andsociety;

e. considerationof theimpactonwork and care of different hours and conditions of work, job
security, work flexibility and related workplace arrangements;

f. theimpactandlessonsarising from the COVID-19 crisis for Australia’s system of work and
care;

g. considerationofgendered, regional and socio-economic differences inexperience andin
potential responses including for First Nations working carers, and potential workers;

h. considerationofdifferencesinexperience of disabled people, workers who support them,
and those who undertake informal caringroles;

i. considerationofthe policies, practices andsupport services that have been most effective
in supporting the combination of work and care in Australia, and overseas; and

j. anyrelated matters.
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Our organisation

Establishedin 1973, South East Monash Legal Service (SMLS) isacommunity legalcentre that
provides free legal advice, assistance, information, and educationto people experiencing
disadvantage inour community. SMLS also undertakes significant community development, as well
as policy andlaw reform. Our visionis a fairand inclusive community where people canaccess the
resources, networks and support they need to resolve legal issuesand overcome barriers to social,
cultural,and economicinclusion and participation.

We provide a range of innovative programs to achievethisvision, such as providing a full-time duty
lawyer service at Dandenong Magistrates Court, various family law services, outreach services,
community developmentinitiatives andlegal education programs.

SMLS and Employment Law

SMLS recognises that there is an ongoing need within our local community for free employment law
assistance forworkers. The complexities and constantly shifting nature of employment lawis often
difficultforourclients to navigate, particularly for clie nts from culturally and linguistically diverse
communities.

At SMLS we aim toempower clients to become betterinformed of their rights and of the legal
avenues available to assertthoserights.

We also understand that our clients may not always be in a positionto self-helpif, forexample, a
matteriscomplexorifa clientisfacing disadvantage due tofactors suchaslimited Englishor
disability. Some clients may feel intimidated by the employerand may not otherwise be willing to
asserttheirrightsin the absence of a legal advocate. We seek to redress these power imbalances
by providing ongoing assistance which mayinclude preparing applications to the FairWork
Commissionand negotiating a settlement withemployers.

Our employment law service may provide advice and assistance inrelationto: Unfairtreatmentin
the workplace orunfairdismissal, workplace bullying, discrimination, disputes regarding unpaidor
underpaid wages, unpaid leave, redundancy, sham contracting and other entitlements.

In additionto our onsite employment law clinic, we operate a duty lawyer outreachservice atthe
Fair Work Commissionin partnershipwith JobWatchin response to ongoing need within our local
community forfree employment law assistance. We also deliver the International Students
Accommodationand Employment Legal Clinic, in partnershipwith Study Melbourne, W Estjustice
and Jobwatch.



Introduction

These recommendations are based on our extensive work assistingthe most disadvantaged
workersin our community. Out of 2447 clients we assisted between2016 and 2020 regarding an
employment matter, approximately:

¢ 11%were born overseas andarrivedin Australiainthe last5 years

® 38% were born overseas andarrivedin Australiainthe year 2000 or thereafter
® 43%indicatedtheirmainlanguage was alanguage otherthan English
* 8%required an interpreter

¢ 10%indicatedthey had a disability

* 7%were aged 25 years or younger

® 31%were over the age of 50

* 30% were visa holders

e 3%indicatedthey had experienced family violence

® 45 % identifiedas female

* 20%indicatedthey had dependent children or other dependents

® 7%indicatedtheywere at risk of homelessness!

Many of our clients are in precarious orinsecure jobs and working in low-paying industries. By and
large forthe clients we see, opting forinsecure or precarious employmentis not a matterof choice
but oftenas a result of having no otheralternatives. Insecure and precarious employment creates
barriers for those workers who are also carers to children, those witha disability and the elderly.

Fundamentally, inorder to achieve socialcohesion, there needs to be an eradicationofthe
immense disparities inwealthandincomeinour society and eliminationall forms of discrimination,
including discrimination based onrace, gender, disabilityand age. Any reforms aimed at promoting
social cohesion must be working towards removing systemically entrenched barriers for certain
cohorts of workers from achieving secure and decent work. We see that migrant workers, visa
holders, women, workers who speak Englishas a secondlanguage andworkers with a disability are
disproportionately over-representedinlow-paying and precarious jobs. These barriers are
exponentially felt forthose workers that are also carers.

Our submissions are intended to demonstrate the added challenges that our clients face when
balancing up carer/workerobligations and the increased burdens when people are facing
insecurities suchjobinsecurity, financialinsecurity and visa insecurity.

1 Anecdotally, we see it is not uncommon that many clients may not necessarily apply a broad definition of
homelessness as taken by the Australian Bureau of Statistics. So this figure may very well be an under-estimate



Job Security- The impactof suddenjob loss for the vulnerable and disadvantaged workerin low-
payingindustries

Vulnerable and disadvantaged workers inlow paying industries who are also carers are particularly
vulnerable of insecure and uncertainemployment conditions. Recent High Court decisions? have
attemptedto clarify the uncertainty betweenanemployee and an independent contractor by
focusing onthe contents of the written contract ratherthan the totality of the relationship, however
many workers do not have comprehensively written contracts (or even have discussions about the
termsof their relationship) and thus the test still provides uncertainties. Therefore, we recommend
a statutory definition of anemployee, witha presumptionthat all workers are employees unless
proven otherwise. Whilst the Fair Entitlements Guarantee (FEG) provides a safety net forsome
‘eligible’ employees, vulnerable employees who are visa holders are ineligible forthe scheme.
Despite the Migrant Workers’ Taskforce’'s recommendation that the Fair Entitlements Guarantee
(FEG) be expandedso as to include temporary visa holders, this has not yet been implemented.
Accordingly, temporary visa holders who have lost their employment because of theiremployer’s
liquidationorbankruptcy continue to be barred from recovering theirunpaid employment
entitlements fromthe FEG scheme. Werecommendthat the FEG scheme be available to all
employees workinginAustralia, irrespective of theirvisa status.

We are pleasedto see the recent changes to the Fair Work Act introducing pathways to casual
conversion however the pathway has flaws, and whilst the Act provides employees pathways to
make a complaint, many of our clients are less inclinedto complaindue to the real fearof job loss.
Furthermore, whilstthere is now a statutory definition of casual employment inthe Act, the
definitionis notadequate as it wrongly presumes that parties have comprehensive conversations
about the terms of engagement at the commencement of work. We see that there is indeed still
significant confusion amongst employees and employers as to whetherthe terms of employmentis
on a casual or permanent basis. It is often not expressly discussed (forexample it may be that the
workeris a new arrival orthat there is an unequal bargaining power betweenemployerand
employee), andthe conduct of the partiesis not necessarily consistent with either type of
employment. We recommendthat there be a statutory presumptionthatinthe absence ofan
express agreement betweenthe employerandemployee, itis presumedthe employmentisona
permanent basis unless provenotherwise. A statutory presumptionof permanentemployment
should be createdto deter unscrupulous employers and remove the significant burdenfrom
mistreated employees to prove theiremployment status.

For workers experiencing disadvantage, it may well take a prolonged period of time torecoverfrom
the financial crisis of jobloss if finding comparable alternative work is limited. This may be
especially soforpersons witha disability. As our clients are predominantly working in low-paying
jobs, there may be limited scope to set aside savings to cushionagainst unexpectedloss ofincome
eitherdue to illness orjob loss. For the casual worker working forexample in hospitality orinthe
cleaningindustry, the weeklyincome may be just enough to make ends meet. The process of
recovering from sucha crisiscanbe a longand complexone, requiring significant support from

2 ZG Operations & Anorv Jamsek & Ors [2022]1 HCA 2 and Construction, Forestry, Maritime, Mining and Energy
Union v Personnel Contracting Pty Ltd [2022]HCA 1



services, including legal services. There must be statutory reformsto betterregulate the impact of
insecure employment.

The lack of job security has implications for clients experiencing family violence. Without a steady
income, it becomes difficult forworkers experiencing family violence to leave an unsafe home
environment, andwhen there are dependents that rely on theirincome, they may feel more
compelledtostayinan unsafe relationship. Womenin pregnancy may also experience unique
disadvantage ifininsecure or precarious work as it may meanthat they do not have the benefit of
parental leave under the national employment standards. Giventhe immense impact forworkers
who are ininsecure or precarious work, we support moves towards allowing for greater pathways
for casual workers to convert theiremployment to a permanent position. We reiterate our past
recommendations that the employer bearthe onus of proving that there were reasonabl e grounds
not to offercasual conversion.

The sudden loss ofincome forthose already receiving lowincome canleadto a serious financial
crisis and have a crippling domino effect onall aspects of the person’s life. The process of
recovering from sucha crisis canbe a long and complex one, requiring significant support from
services, includinglegal services. The sudden loss of income forvulnerable ordisadvantaged
workers may leadto a real risk of homelessness, spiraling debts and mayimpactsignificantlyon
mental health. This may have particularly serious implications for clients with dependent children
or other dependents.

Job insecurity and increased risk of exploitation

Aside from the constantly looming threat of suddenjob loss, workersininse cure or precarious work
are especially vulnerable to exploitation. From our casework, we have seenwidespread instances of
clients being underpaid or not receiving payment at all. Many have unpaid superannuation owing.
We have seenemployers purporting to shirk their obligations by creating sham contracting
arrangements. The lack of jobsecurity also places workers at a greaterrisk of being bullied and/or
sexually harassed.

For our clients, remaining ingainful employment is the priority and so are less willingto complain
about work conditions or entitlements for fear of compromising theirjob. This fearis particularly
prevalent forthose who have dependents that also rely on the workersincome. This contributes to
an unwillingness to complain of anemployer’s unlawful conduct. Many of our clients are reluctant
litigators and may not have the means or confidence to enforce theirrights out of theirinitiative.
Being from different minority groups meantheywill face arange of factors whichimpact their
employment. Itis difficult for people to understand how to complainwhen faced by poor behaviour
from an employerorcolleague, fearing fortheirongoing employment if they speak up. The threat of
poverty and destitutionis veryreal forour clients, many of whom have dependants who would
suffersignificantly if the family breadwinnerloses theirjob. For many, this resultsina reluctance to
self-advocate and seek help, as the cost of unemploymentis too high. This creates a flawed system
where those who rely on sham contracting, exploitation andlegal grey areas to obtain competitive
advantage are undercutting businesses who are using secure and properly paid forms of
employment.



Therisks of insecure or precarious work exposed or exacerbated by the COVID-19 crisis

In times of economic downturn, such as that brought on by the pandemic, itis no surprise that
thoseininsecure or precarious work are likely to be the firstto lose theirjob, with little to no notice
and with no eligibility for aredundancy payment. The impact of sudden job loss for those already
experiencing disadvantage can be devastating, especially forvisa holders who are not eligible for
Centrelink payments or government support. It also highlights the difficulties carers face of
balancing work and carerobligationswhenininsecure and precarious work. As mentionedabove,
our submissions are intendedto demonstrate the added challenges that our clientsface when
balancing up carer/workerobligations and the increased burdens when people are facing job
insecurity, financial insecurity, visa insecurity, etc. We recommend government interventionis
needed to ease the burdens that give rise to job insecurities for vulnerable workers.

Out of 2447 clients we assisted between 2016 and 2020 regarding anemployment matter,
approximately 24% reported they receivednoincome at all. The COVID-19 pandemic has had a
significantand disproportionate impact on many of our clients, and served to expose the limitations
of our workplace relations system, particularly for those ininsecure and on-demandwork.

International students and other migrant workers are particularly vulne rable to exploitationas they
cannotaccess JobSeekerschemes. This has led many vulnerable workers into the gig economy,
working forless than the federal minimum wage with limited saving potential. Combined withthe
lack of access to minimum protections such as sick leave, many vulnerable gig economy workers
have ‘little choice butto continue working regardless of COVID-19 symptoms.’ Inthe sixmonths
prior to COVID (1/9/2019-29/2/20), SMLS assisted 38 workers ontemporary visas withemployment
matters. In the sixmonths since the COVID pandemic struck (1/3/20-31/8/20), SMLS has assisted
59 workers on temporaryvisas (a 150%increase). Inquiries relating to dismissal doubled. More
broadly, the service sawa 148% increase inall vulnerable workers giveninformation, advice and/or
case work for employment law, when comparing July to September2019102020. (197 peoplein
2019t0289in2020). Inthe lastyearalone, SMLS were able to assist clients to recoverover
$193,000inunpaid wages and entitlements. A significant proportion of the clients accessing the
SMLS employmentlawclinic are linkedto the ‘on demand’ economy, including digital platform
workers.

Approximately 5% of the clients SMLS assisted between 1 March2020 to the end of June 2021
who reported as having a disability were also on temporaryvisas. In times such as during and after
the pandemic where returning to a person’s home country is not a real option (due to border
closures, travel restrictions, or depleted safety nets), we recommendthat the government
introduce basic temporary safety nets to allowjobseekers ontemporary visas, many of whom are
carers fordependents, to survive whilst seeking employment. These clients and theirfamilies
otherwise face destitution. This may be especially needed for persons living with a disability where
job options may be more limited.

For workers experiencing disadvantage, it may well take a prolonged period of time to recover from
the financial crisis of jobloss if finding comparable alternative work is limited. Anecdotally we see it



may be especially difficult tofinda new job forthose who are carers, those living witha disability,
migrant workers, visa holders and workers from non-English speaking backgrounds. As our clients
are predominantly working in low-paying jobs, there may be limited scope to set aside savings to
cushionagainst unexpectedloss of income eitherduetoillness orjob loss. For the casual worker
working forexample inhospitality orin the cleaningindustry, the weeklyincome may be just
enoughto make ends meet.

Werecommendthatthe government conduct regularevidence-based reviews to ensure the
minimum entitlements of casualworkers, especially for low paying industries, are on par with
contemporary costs of living.

Workplace and consumertrends and the associated impact onemploymentarrangementsin
sectors of the economy including the ‘gig’ and ‘on-demand’ economy

Workplaces are becoming increasingly complex, with our clients often at the bottom of the supply
chain. What this meansis that in someinstances, itis not clearwho carries the obligationto ensure
workers are receiving their minimal entitlements or are working in a safe environment. Thisis the
case forexample, where a labour hire company employs the worker. We have seeninstances for
example of clients making complaints of being sexually harassedinthe workplace orbulliedand it
not dealtwith adequately by eitherthe labour-hire company orthe hostworkplace. It is not enough
to place the obligationsolely with the labour-hire company as there is little commercial incentive
for the labour-hire company to advocate forthe worker against the host workplace.

To ensure that the worker is effectively protected, we considerthat both the host workplace and
the labour-hire company should share jointliability for complying with the usual obligations of an
employer. Giventhat the host workplace also profits from the labour of the worker, it makes sense
that itbe found liable to comply with the same legal obligations as the direct employer, the labour -
hire company. As already mentioned, the difference between employees and independent
contractorsis becomingincreasingly blurred. Thisis especially the case forthose working inthe
gig/on-demand/digital platform economy. From what we have seen on the ground, those workers
are largelyrequiredto supply an ABN and/or signagreementsto saytheyare an independent
contractor. In manyinstances, we would say those were sham contracting arrangements.

For example, our clients often obtainan ABN upon the request of the purported principal
contractor. Theyare provided with all the tools, have little to no control overwhen they perform
theirwork and how, would have no power to delegate theirwork and for all intents and purposes
couldin no way be said to be running theirown business. The work is usually poorly paid, certainly
belowthe minimum wages that would normally apply to employees. Anecdotally, itappears to us
alsothatworkers from migrant backgrounds andvisa holders are disproportionately over-
representedin the gig/on-demand/digital platformeconomy. Many of these workers are also carers
who have dependents that rely on theirincome.

Many carers can feel pushedinto on-demandwork because of the ‘flexibility’ it provides, however
they are then facedwith poorly paid work and oftenleft unprotected from accidents orinjury as
many are not insured and cannot affordthe cost of insurance. Giventhe immense powerimbalance
betweenthe worker and the digital platform operator, whereby the worker has close tono



bargaining power or ability to negotiate the terms of the engagement, itis far cry from what would
normally be expectedifit were truly an independent contractorarrangement. The lack of effective
protections forvulnerable workers inthe gig/on-demand/digital economy isintolerable. We see
there isan urgent need toregulate digital platform operators to ensure workers are receiving a
decentincome, have safe working conditions and have access to prompt and low-cost options to
resolve workplace disputes. We support the Labor Government’s commitment to “extendling] the
powers of the Fair Work Commission to include “employee-like” forms of work, allowing it to better
protect peoplein new forms of work from exploitation and dangerous working conditions. This
change will allowthe Fair Work Commissionto make orders for minimum standards for new forms
of work, such as gigwork.”3. This will in turn protect those vulnerable gig workers who have the
added responsibilities of being carers.

Migrant workers and vulnerable workers

Employment relationships almost always have a significant powerimbalance between employer
and employee. Thisimbalance is further deepenedif the employee has otherindicators of
disadvantage orvulnerability intheirlives. Given SMLS’s location in one of the most multicultural
local government areasinVictoria, many of our clients are from non-English-speaking backgrounds
and have livedin Australia for varying periods of time; from new arrivals toimmigrants from the
early 1950’s. We frequently assist people who have found themselves inworkplaces where they do
not have a strong understanding of theirworkplace rights, or the tenure of theiremploymentis
uncertainand shaky. Our clients are predominantly low-income earners.

Being from different minority groups meanthey will face a range of factors whichimpact their
employment. Itis difficult for people to understand how to complainwhen faced by poor behaviour
from an employerorcolleague, fearing for theirongoing employment if they speak up. The threat of
poverty and destitutionis veryreal forour clients, many of whom have dependants who would
suffersignificantlyif the family bread winnerloses theirjob. For many, this resultsina reluctance to
self-advocate and seek help, as the cost of unemploymentis too high.

This was true for our client Sara*4, who moved with her husband and three childrenfrom
Afghanistanin2016. As new migrants, they struggledto find work. She finallyfounda job asa
home care worker. She generally worked sevendays a week for a minimum of 50 hours per week.
The wages were very low, and afterthe first fewweeks of employment, Sara’s boss stopped paying
her. Sara kept working because herboss was promising to pay her soon, and because it was very
difficultforherto find work the firsttime. Sara’s visa type precluded her from eligibility for social
security and she was worried about how long it may take her to find her next job. She also had
family members depending onher. She was unaware of her legal rights and knew little about the
service delivery sector of Victoria. By the time she found out about SMLS and made an

3 Australian Labor Party “Labor's Secure Australian Jobs Plan” https://www.alp.org.au/policies/secure-australian-
jobs-plan
4 *Client names have been changed to protect client confidentiality.



appointmentwithus, she had been unpaid for approximately 6 months, as well as underpaid for
her first fewweeks.

SMLS sent her boss a letter of demandthat went unanswered, so on Sara’sinstructionwe filedan
applicationto the Federal Circuit Court fora claim formore than $50,000. During the time waiting
for the hearing date, the company that employed Sarawas deregistered by ASIC. We applied to
ASIC to have the company reinstated, and then joined the directoras a party to the application. The
courtthen ordered the parties attend a mediation. With the assistance of a barrister, the matter
was successfully settledin Sara’s favour. Sarawas not able to navigate the complexities of this
matterwithout the assistance of acommunity legalcentre. We recommendanincrease infunding
for community legal centres to deliver dedicated employment law assistance to vulnerable workers,
including temporary visa holders

Childcare, Paid Parental Leave and Personal Leave

Further reformis needed inrelationto childcare access and costs, the period and amount of paid
parental leave legislated for both parents, and also personal leave (in particularintimes of
pandemics) to better protect workers or prospective workers who are carers.

The costof childcare is amajorcontributor to discouraging women from entering or reentering the
workforce. Childcare canbecome animpossible expense afterthe cost of groceries rent/mortgages
and other living expenses is deducted from a carer’s wages, especially for single income families or
those not in secure employment. Some of the current barriers to childcare for families include the
activity test for subsidised hours, and the number of funded hours for kinder. In a recent UNICEF
report, when comparing rich countries Indicators of national childcare policies (Leave, Access,
Quality and Affordability) Australiaranked 37" of 41 (inthe bottom third). >Anecdotally, our clients
have also reported that they oftenface a difficult position of turning down employment
opportunities where the working arrangements are not suitable for traditional childcare
arrangements (forexample whenrequired towork nightshifts orinconsistentanduncertain casual
hours).

Currently in Australia eligible employees who are the primary carer of a newborn or newly adopted
childget up to 18 weeks' Parental leave pay, which is paid at the National Minimum Wage.
Meanwhile Dads and partners are only entitledto 2 weeks Government paid leave. Paid parental
leave where both parents cantake time off and build family relationships and bonds is critical for
cognitive child development, happiness and canimprove genderequality. Itis shown toreduce
gender inequality when both parents, not just the mother, take parental leave. “whenfathers take
paid leave, couples share their housework responsibilities and child care more equally.” 6. The

5 Anna Gromada and Dominic Richardson “Where do rich countries stand on childcare?” https://www.unicef-
irc.org/publications/pdf/where-do-rich-countries-stand-on-childcare.pdf June 2021

6 Kristen Schultz Lee and Hiroshi Ono, The Conversation, “Paid family leave makes people happier, global data
shows” https://theconversation.com/paid-family-leave-makes-people-happier-global-data-shows-179539 6 April
2022



WorldHealth Organisationand UNICEF have reported that “Paid leave promotes gender equity,
increases women'’s economic participation, andimproves mothers’ physical and mental health™
“As one notable example, arecentstudy ... showedthat the Japanese government’s investments
in generous paid leave forfamilies withsmall children, access to child care, child allowances and
free healthinsurance forchildren, as well as increased benefits for older adults, were associated
with modest gainsinoverall happiness.”8The OECD have also reportedthat “The availability and
generosity of paid parental and home care leave varies considerably across countries... The OECD
average entitlement available to mothers stands at just under 32 weeks, with most countries that
offeratleast one week providing somewhere between 26 and 52 weeks. “° In terms of Fathers pay,
“Paid leaves specific to or reserved for fathers tendto be far shorterthan paid leaves available to
mothers....On average, OECD countries offerjust under nine weeks of paid father-specific leave,
eitherthrough paid paternity leave or paid father-specific parental orhome care leave. Six OECD
countries provide no paid father-specific leave at all, and 17 offertwo weeks or less. At the other
end of the scale, ten OECD countries reserve three months (13 weeks) or more paid leave just for
fathers. At around 12 months (52 weeks), the two East Asian OECD countries —Japan and Korea —
provide the longest paidfather-specific leaves inthe OECD.” 10

Whilstthe 10 days personal leave peryear provided by the National Employment Standards may be
sufficient forthe average full-time permanent worker, (and pro-rata for part-time employees) fora
carer, this is ofteninsufficient when considering the greaterdemandontheirtime caring for
children, the elderly or disabled. Covid19 has shown us how vulnerable our mostvulnerable
workers are. Whilst the Government has made some measures to protect casual workers, there was
no meaningful change to protect permanent employees from the additional days off requiredto
self-isolate underagovernmentdirection. Ourlawyers have reported that clients oftenfeel
uncomfortable to ask fortime off, pressured or forced to attendwork whilst sick or afterrequesting
time offto care fortheir dependents. Other clients have reported feeling pressuredinstayingin
relationships where they need to remaina carer because the alternative is anuncertain future with
a cutin carers payments andlittle to no job prospects as they have been out of work or have little
work experience.

Case study: Bianca and Xavier’s story

Bianca’s teenage son Xavier was an NDIS participant. He had a range of complex needs as a result of his
disabilities. Xavier was living with cerebral palsy, an intellectual disability and autism. His functional

7 World Health Organization (WHO) and United Nations Children’s Fund (UNICEF) “Maternity Leave Legislation in
Support of Breastfeeding- Case Studies Around the World” November 2019

8 Kristen Schultz Lee and Hiroshi Ono, The Conversation, “Paid family leave makes people happier, global data
shows” https://theconversation.com/paid-family-leave-makes-people-happier-global-data-shows-179539 6 April
2022

% Organisation for Economic Co-operation and Development, “PF2.1. Parental leave systems”
https://www.oecd.org/els/soc/PF2_1_Parental_leave_systems.pdf Updated: October 2021

10 Organisation for Economic Co-operation and Development, “PF2.1. Parental leave systems”
https://www.oecd.org/els/soc/PF2_1_Parental_leave_systems.pdf Updated: October 2021
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capacity to meet his day-to-day living and personal care needs was equivalent to that of an 18 month to
3-year-old. Xavieralso experienced complex behavioralchallenges due to his comprehension and autism.

Xavierthen developed a gastrointestinal condition, which was related to his cerebral palsy. Xavier became
medically malnourished by this point and underwent surgery to treat his condition. P ost-surgery, Xavier
was no longer able to take food orally and instead required enteral feeding, a slow careful process that
may take up to 90 minutes at a time and occurs four times per day. Xavier’s reflex issues also meant that
he needed close supervision during these feeds to ensure he remained safe during the process.

It was estimated Xavier’s care needs would increase to at least an additional 520,000 per year to cover the
consumables alone.

Xavier had a range of specialists providing him with medical support, including a dietician, psychologist,
senior occupational therapist, continence nurse, gastroenterologist, neurologist, urologist and
physiotherapist.

Bianca applied to have a change to Xavier’s NDIS plan to cover the significant costincrease for his health
needs. Only a portion of Bianca’s request was approved.

Bianca applied foran internal review of the decision. This was rejected.
Bianca then appealed to the AATto have the matter reviewed.

Bianca was unable to afford a private lawyer and the protracted wait times to access legal aid assistance
meant that Bianca had little chance of getting free legal help.

Fortunately, Bianca was able to access some support from a disability advocate. However, much of the
gathering of supporting medical materials and preparation of appeal documents was left to Bianca to
navigateon her own.

The NDIA on the other hand had the benefit of legal representation throughout the AAT appeal process.

Bianca spoke of theimmense fatigue she felt having to attend a number of conferences with NDIA
lawyers on her own. Bianca found the entire process incredibly time-consuming and took away critical
time that she could otherwise spend caring for her son Xavier.

During this time, without the vital additional NDIS support, Bianca felt she had no choice but to close
her small business down and become Xavier’s full-time carer. Bianca had spent the three years prior
investing in that business. The financial strain arising from the loss of the business was further
compounded by the family now becoming a single-income family, with Bianca’s partnerJoel becoming
the sole breadwinner. The increased work demands also meant that Joel had reduced capacity to
assist with the care of Xavier.

The AAT ultimately found in favour of Bianca and Xavier.

The whole process took approximately 16 months —that being from the moment Bianca first applied to
havethe changeto Xavier’s NDIS plan up to the AAT decision which ultimately agreed that Xavier’s NDIS
plan should have been adjusted to fully account forthe rise in Xavier’s health expenses. If Bianca had
early access to free legal assistance, Bianca feels the matter would have been resolved much earlier and
would have been a less stressful experience.
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We remainavailable for further consultationonany developmentsinrelationto the Inquiry.

AshleighNewnham
Directorof Advocacy and Development
South-East Monash Legal Service Inc.
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